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Association Activities 


AT THE Stated Meeting held on October 18 the following resolu- 
tions, offered by the Committee on the Judiciary, The Honorable 
Samuel I. Rosenman, Chairman, were approved: 


RESOLVED, that The Association of the Bar of the City 
of New York finds Judge Sydney F. Foster, Judge Stanley 
H. Fuld and Justice Henry L. Ughetta “Well Qualified 
and Approved” to hold the office of Judge of the Court of 
Appeals of the State of New York. 


RESOLVED, that The Association of the Bar of the City 
of New York finds Justice Samuel H. Hofstadter, Justice 
Abraham D. Levy, Justice Edgar J. Nathan, Jr., Justice 
Peter A. Quinn and Justice Aron Steuer “Well Qualified 
and Approved” to hold the office of Justice of the Supreme 
Court of the State of New York. 


RESOLVED, that The Association of the Bar of the City 
of New York finds Judge Samuel Riley Pierce, Jr. and 
Justice George Postel “Well Qualified and Approved” to 
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hold the office of Judge of the Court of General Sessions 
of the County of New York. 




















The Committee on the City Court of the City of New York, 
Seymour Graubard, Chairman, proposed the following resolu- 
tion, which was adopted: 


REsoLveED, that The Association of the Bar of the City 
of New York finds Irving Braff, Joseph A. Brust, Nathaniel 
T. Helman, and George Salvatore “Well Qualified and 
Approved” to hold the office of Justice of the City Court 
of the City of New York. 


The Committee made no finding as to Joseph C. Josephson and 
David Grand. 

The Committee on the Municipal Court of the City of New 
York, Joseph E. Dyer, Chairman, proposed the following resolu- 
tions, which were adopted: 


RESOLVED, that The Association of the Bar of the City 
of New York finds Thomas J. Mirabile, Jenkin R. Hockert, 
Patrick J. Picariello, William B. Sandler, Sidney Gold, 
Frank L. Silverman, George Horowitz and Amos E. Bow- 
man ““Well Qualified and Approved” to hold the office of 
Justice of the Municipal Court of the City of New York. 


RESOLVED, that The Association of the Bar of the City 
of New York finds Harrison S. Jackson “Not Qualified” 
to hold the office of Justice of the Municipal Court of the 
City of New York. 


RESOLVED, that The Association of the Bar of the City 
of New York finds Robert L. Rawlins “Not Qualified” 
by reason of lack of experience to hold the office of Justice 
of the Municipal Court of the City of New York. 


In offering the above resolutions, the Committees continued 
the use of the new method for classifying candidates adopted last 





thi 
evi 














ASSOCIATION ACTIVITIES 439 


year. This method requires the Committees to characterize can- 
didates as either “Well Qualified and Approved” or “Not Quali- 
fied.” The policy of the Association is to rate candidates only in 
these two categories and Committees are required to express no 
opinion concerning a candidate’s qualifications where the Com- 
mittee cannot rate the candidate in either of the two categories. 
It is intended that no candidate for judicial office shall be charac- 
terized as ‘““Well Qualified and Approved” unless in addition to 
having an established reputation for good character, his record 
affirmatively demonstrates professional experience, learning and 
ability recognized by the bar to be well above average. It is ex- 
pected that this new procedure will make more meaningful the 
designations given and will indicate that where the Association 
cannot either approve or disapprove of a candidate, it will not 
stultify itself by giving a meaningless rating. 

At the close of the Stated Meeting former President Louis M. 
Loeb presented the following minute: 


I rise because I feel sure that the members of this Association would not 
want to let this evening pass without noting that today marks the seventy- 
fifth birthday of one of our greatest: Mr. Harrison Tweed. Many of you 
don’t remember, or never experienced, this Association when it was pretty 
stuffed shirt, but it was. 

One man was responsible for transforming it into a live, cheerful and 
much more worthwhile institution. Those of us who have had the privilege 
of succeeding him as President have merely tried to carry forward what he 
initiated and to keep a happy ship moving forward on the course he set. 
He has been the inspiration and guiding spirit of this great Association. 
At the same time, every worthwhile endeavor to improve the administration 
of law and justice, whether by reorganization, legal aid or education, has 
found him leading and helping. He is, in my book, the unquestioned leader 
of the New York bar. And he is charming, easy, kind and the best possible 
drinking companion. 

Will you join me in rising and saying Happy Birthday and may God bless 
you, Harrison Tweed, for many more years of active and joyous vigor! 


In replying to Mr. Loeb, the President said: 


“Mr. Loeb has just said what everyone in this Hall would like to say on 
this occasion. Those great words of Bacon might have been written for this 
evening: 


‘I hold every man to be a debtor to his profession, from the which men 
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of course do seek to receive countenance and profit, so ought they of 
duty to endeavor themselves by way of amends to be a help and an 
ornament thereunto.’ 


“Harrison Tweed has given that help in full measure and he is indeed 
an ornament to his profession.” 


e@o 


THE ASSOCIATION held a reception for delegates to the Legal Aid 
and Defender Conference. The National Legal Aid and Defender 
Association was holding its annual meeting in New York. At the 
annual dinner awards for distinguished service to the cause of 
legal aid were made to two members of the Association, William 
Dean Embree and Timothy N. Pfeiffer. 


°o@Mo 


At its September meeting the Committee on Corporate Law, 
Covington Hardee, Chairman, had as its guest Jule E. Stocker, 
who has been appointed by the Joint Legislative Committee to 
supervise the final draft of the Committee’s revision of the Busi- 
ness Corporation Law. The Association’s Committee was repre- 
sented at a public hearing on the new corporation law held by 
the Joint Legislative Committee on October 7. 


e@Mo 


MOTILAL CHIMANLAL SETALVAD, the Attorney General of India, 
was the guest of the Association at a luncheon in September. Mr. 
Setalvad is an Advocate of the Bombay High Court, has served 
as a member of the Indian delegation to the United Nations, has 
been President of the Indian Bar Association and Attorney Gen- 
eral of India since 1950. 


e@Mo 


THE EIGHTH Conference of the International Bar Association was 


held at Salzburg, Austria, July 4th to 8th, 1960. Host organiza- 


tions were Die Osterreichischen Rechtsanwaltskammern (the 
Austrian Bar Associations), with the principal burden borne by 
the Salzburg Bar Association assisted by the Vienna Bar Asso- 














ler 
he 


im 


lia, 
Mr. 
ved 
has 
en- 


was 
iZa- 
(the 
> by 








ASSOCIATION ACTIVITIES 441 


ciation. There were 655 conferees in attendance from 39 coun- 
tries, accompanied by 385 guests. 


The achievements of the Conference were: 


1. Adoption by the general meeting of the International 
Bar Association of a resolution relating to the immu- 
nity of sovereigns when engaged in commercial activity 
outside of their own domain; and 


2. Formal organization of the new International Legal 
Aid Association established under the auspices of the 
International Bar Association with the financial assist- 
ance of American foundations. Headquarters have 
been established at Oslo, Norway. President Marden 
was elected as the first president of the new interna- 
tional association. 


Members of the Council of the Association were received by 
the President of Austria, Dr. Adolf Schaerf, in the Imperial Castle 
in Vienna. 

Working sessions of the Conference were held in the Europa- 
haus in Salzburg, mornings and afternoons July 4th to 8th. 

There were national papers on “The Function of a Bar Asso- 
ciation in Providing Services to the Profession and the Public: 
Continuing Education of the Profession” from Austria, Canada, 
England, France, Germany, Ireland, Israel, Japan, Korea, Mex- 
ico, Norway, Scotland, Spain, Sweden, Thailand, Turkey, and 
the U. S. A. of which Churchill Rodgers, of New York was the 
author; and on “The Formation and Operation of Foreign Sub- 
sidiaries and Branches” from Australia, Austria, Canada, Den- 
mark, England, France, Japan, Korea, Mexico, Netherlands, 
Norway, Philippines, Scotland, Sweden, Switzerland, Turkey, 
and the U. S. A. written by Ezra Cornell and Josiah Willard of 
New York. 

Combined Committee Reports, each having information from 
a number of countries, were assembled by Committee Chair- 
men and discussed at Salzburg including ““The Legal Profes- 
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sion.” American information was supplied by John P. Bracken 
of Philadelphia; and by Mr. Bracken and Theodore R. Kupfer- 
man of New York, concerning ““The Propriety of Attorneys Using 
Wire Recorders and Film Cameras for Evidence, etc.’ George 
Seward of New York gave the American viewpoint on “Mon- 
opolies and Restrictive Trade Practices’—as did Edward G. 
Knowles of Denver on “Court and Court Procedure for Protec- 
tion of Investments Abroad.” The session on “Atomic Energy” 
was presided over by the vice chairman, Dean E. Blythe Stason, 
recently retired from his post at the University of Michigan and 
now Administrator at the American Bar Foundation. Joseph 
Garner Anthony supplied information on “A Draft Convention 
for Taking Evidence Abroad,” in continuation of work begun 
by Harry LeRoy Jones and Philip W. Amram. 

On Monday evening, July 4th, conferees and their guests were 
received in Schloss Hellbrunn by the Federal Minister of Justice. 
On Tuesday afternoon participants of the Conference went by 
bus and boat to St. Wolfgang, Strobl and St. Gilgen. A concert 
was offered Wednesday evening at the Salzburger Residence by 
the Governor of the Province of Salzburg and by the Mayor of 
the City of Salzburg. The Austrian Bar Associations entertained 
participants of the Conference at dinner in the Stieglkeller on 
Thursday evening; and the official closing dinner was held 
Friday evening, July 8th, at the magnificent Schloss Klessheim. 

A number of conferees proceeded to Vienna where they were 
entertained on Monday evening, July 11th, by the Association 
of Austrian Banks and Bankers at a “Heurigan-Party” and on 
Tuesday evening, July 12th, at receptions by the President and 
Chancellor of Austria and by the Vienna Bar Association. 

Officers of the International Bar Association, re-elected by the 
General Meeting at Salzburg, are: Loyd Wright of Los Angeles, 
Chairman; Gerald J. McMahon of New York, Secretary General; 
and Sir Thomas Lund (U. K.), Treasurer. Serving by appoint- 
ment of the Council are Assistant Secretaries General in France, 
Germany, Norway, and Spain; and the Assistant Treasurer, Paul 
B. DeWitt. 
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The Ninth Conference of the International Bar Association 
will be held July 16th to goth, 1962, at Edinburgh. Host Organ- 
izations will be The Law Society of Scotland and the Faculty of 
Advocates. 


°o@o 


At THE November meeting the Section on Wills, Trusts and 
Estates, Edward Ridley Finch, Jr., Chairman, heard Joseph 
Trachtman speak on “Current Problems: Wills, Trusts and 
Taxes.” Mr. Finch reviewed the current decisions relating to 
wills, trusts and estates. 

Labor arbitration in light of the June 1960 Supreme Court 
decisions was discussed at a meeting of the Section on Labor Law, 
Emanuel Dannett, Chairman, by Professor Paul R. Hays and 
David E. Feller. 


e@o 


THE annual photographic show, sponsored by the Committee 
on Art, of which Edmund T. Delaney is Chairman, will open 
on December 6. In announcing the show, the Committee said, 
“To qualify as an exhibitor, you need not have the venerable air 
of the gentleman on the cover—or his elaborate equipment. If 
you can press the button on a Brownie, you are qualified as 
an exhibitor. At least one of the pictures you submit will be 
displayed, and probably more. There will be photographs of 
professional quality in the exhibit, but the work of novices is 
particularly invited.” The Subcommittee in charge of the exhibit 
is Robert T. H. Davidson, Chairman, Otis B. Bosworth, Richard 
Flender, L. Robert Primoff and Arthur N. Seiff. 


e@o 


PRESIDING JUSTICE Florence M. Kelley was awarded a Doctor of 
Laws degree by Smith College at the 1960 convocation. The fol- 
lowing citation was read: 


“To FLoRENCE Mary KELLEY [Worgan], Doctor of Laws: 
A graduate of the Class of 1934, Smith College, and the 
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Yale Law School (a combination which some might argue 
is hard to beat!) you served first as Assistant District Attor- 
ney of New York County where you gained a wide if 
depressing view of the legal problems of a great metrop- 
olis. Your 12 years as attorney in the Legal Aid Society, 
in reminding you that the law cannot be abstracted from 
the society it serves, provided a necessary balance and 
clearly prepared you for your present post—the first woman 
presiding Justice of the Domestic Relations Court, where 
humanity and sympathy, as well as mercy, will season your 
justice. Smith College is happy to honor one of its own 
family in recognition of your efforts on behalf of other less 
happy families of this world.” 








The Calendar of the Association 


November 


November 
November 


November 


November 


November 


November 


November 


November 


November 


November 


for November and December 


10 


14 


15 


16 


21 


22 


28 


(as of November 1, 1960) 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Legal Aid 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Special Committee on Housing 
and Urban Development 


Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Lecture: The Right Honourable Lord Birkett, Lord 
Justice of Appeal, 8:00 P.M. Sponsorship Com- 
mittee on Post-Admission Legal Education. Buffet 
Supper, 6:30 P.M. 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Foreign Law 


New York City Regional Rounds of Moot Court Com- 
petition. Sponsorship Young Lawyers Committee 


New York City Regional Rounds of Moot Court Com- 
petition. Sponsorship Young Lawyers Committee 


Dinner Meeting of Committee on Medical Juris- 
prudence 
Meeting of Committee on Family Law 


Meeting of Committee on Domestic Relations Court 
Dinner Meeting of Committee on Aeronautics 
Dinner Meeting of Committee on Real Property Law 


Meeting of Library Committee 
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November 29 


December 


December 


December 


December 


December 


December 


December 


December 


December 


December 


December 


December 


12 


13 


14 


19 


20 


21 


27 
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Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Special Committee on Banking 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Opening of Photographic Show, 4:30 P.M. 


National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


Dinner Meeting of Special Committee Housing and 
Urban Development 


Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 


Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Family Law 


Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Administrative 
Law 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 


Meeting of Committee on Foreign Law 
Meeting of Committee on Admissions 


Meeting of Library Committee 
Dinner Meeting of Committee on Domestic Rela- 
tions Court 
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Some Trade Secrets About Federal 
Criminal Proceedings 


Being miscellaneous notes on the representation of clients 
during preliminary investigations, grand jury 
proceedings, arrest, plea and sentence 
in the Federal Courts. 


By WHITNEY NorTH SEYMOUR, JR. 


There is more to defending a criminal case than withering 
cross-examination and a heart-rending summation. The over- 
whelming bulk of criminal proceedings are disposed of without 
any trial at all. With the ever-increasing coverage of Federal 
criminal statutes in commercial activities, tax matters, trade reg- 
ulation and the like, every general practitioner should know the 
rudiments of representing a client through the non-litigation 
phases of a criminal proceeding, from preliminary investigation 
to final sentence. Very little has been written, however, about 
the non-trial aspects of Federal criminal practice. These notes, 
based on observations during a tour of duty as an Assistant U.S. 
Attorney, are offered to brethren at the bar to help fill the gap. 


PRELIMINARY INVESTIGATION 


One day you are sitting quietly in your office drafting a con- 
tract when the phone suddenly rings. One of your clients is on 
the other end and he says to you: ““There are some F.B.1. agents 
here who say they want to talk to me. What shall I do?” 

What should he do? 

Your on-the-spot advice to your client may make the difference 
between his going to jail or not. Here are some of the considera- 
tions that should be borne in mind in advising a client what to 


Editor’s Note: Mr. Seymour served as an Assistant United States Attorney for the 
Southern District of New York between 1953 and 1956. He is presently a member 
of the Association’s Executive Committee. 
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do when Government investigators suddenly appear to conduct 
an interview. 

The first thought that comes into any lawyer’s mind is that his 
client can refuse to tell the agents anything. There is no question 
but that this is an absolute right. The problem is that its exercise 
may get your client into far worse trouble than a full disclosure 
of everything he knows. This is particularly true if your client 
is an innocent, or only minor, participant in the matter under 
investigation. 

Even with their well-deserved reputation as impartial investi- 
gators, Government agents are only human. When, during the 
course of a preliminary investigation, one of the persons involved 
in the transaction under investigation refuses to say anything, 
the agents are just as likely as any one else to ask themselves the 
obvious question: What is he hiding? Because such a refusal fol- 
lows the same behavior pattern as guilty persons in other investi- 
gations, the Government agent generally will make a mental note 
that your client may well be one of the guilty parties. This can 
work great harm when a full disclosure might reveal that no 
offense had been committed, or that your client had no culpable 
part in it if it was. 

The same conclusion about possible guilt is likely to be reached 
when an investigation is referred to the United States Attor- 
ney’s Office for prosecutive opinion. When an Assistant United 
States Attorney learns that a participant in some transaction un- 
der investigation has refused to make any statement to the agents, 
his experience automatically tells him there is something afoot 
that merits a closer look. This factor can even make the difference 
in the decision as to whether to prosecute a case or not when the 
facts are so close to the borderline that prosecution might other- 
wise be declined. 

On the other hand, however, if your client is clearly guilty of 
an offense and deeply involved in the transaction being investi- 
gated, you probably will want to advise him not to make any 
statement at all. This decision really turns on the tactic you in- 
tend to follow once criminal proceedings are actually instituted. 





If 

an 
de 
wl 
fie 
at 

to 





FEDERAL CRIMINAL PROCEEDINGS 449 


If you plan to exercise your client’s procedural rights to the hilt 
and make the Government prove its case in a jury trial, you will 
definitely want to instruct your client not to make any statement 
whatsoever. The evidence in a criminal case is invariably simpli- 
fied by a defendant’s admissions. Where there are no admissions 
at all, the Government’s case necessarily has more technical proof 
to be subjected to the risks of courtroom presentation. 

Yet again it is not always in a client’s best interests to insist 
on a trial of the issues. Where the proof of guilt is overwhelming, 
it is almost foolhardy to do so. If it is clear that guilt was undeni- 
able and the defendant had no meritorious defense to present 
at trial, the presiding judge, at the time of sentence, may quite 
properly take into consideration the fact that a defendant has 
put the Government and the Court to extra expense and effort. 

If your plan is to have your client plead guilty when charges 
are brought, it may well be that the best possible tactic is to be 
as cooperative with the Government agents as possible. This will 
undoubtedly have some bearing on the ultimate sentence. 

The chances are, however, that you will not know the extent 
of your client’s involvement when you get that frantic first tele- 
phone call. The agents’ visit will probably have been the first 
warning your client has had that he should consult you for advice. 
The question, then, is what to do when you do not have sufficient 
information to advise your client whether to give the agents a 
statement or not. 

The best course in this situation is to have your client make 
an appointment to see the agents at some future time, telling 
them that he wants an opportunity to discuss the matter with his 
lawyer. There is nothing unusual about this procedure and it is 
the one least likely to arouse the agents’ suspicion. This will give 
you an opportunity to go over the facts with your client and 
decide whether he should submit to an interview by the agents 
or not. 

All of these comments are general considerations only. For a 
rule of thumb, the best course to follow if you are clear that your 
client is not himself implicated is to have him deal with the 
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agents openly and candidly. If you have any doubts about his 
involvement, the safest rule is to instruct him to say nothing. But 
be sure to have him tell the agents that he is doing so on advice 
of counsel. That way any questions in the agents’ minds are more 
likely to be resolved against our seemingly quixotic profession 
than against your client, and the damage of the refusal will be 
minimized. 


GRAND JURY PROCEEDINGS 


The situation of a client subpoenaed to testify as a witness 
before a Federal Grand Jury involves the same general considera- 
tions as an interview by Government agents. The Fifth Amend- 
ment gives your client the right to refuse to answer any question 
which might tend to incriminate him (and for all practical pur- 
poses, under the present state of the law, the privilege embraces 
almost any question). An exercise of this right before the Grand 
Jury, however, only serves to give that body some additional 
ground for wondering whether your client should not be indicted. 
It should be invoked, therefore, only after careful consideration. 

Ordinarily, a prospective defendant will not be called before 
a Federal Grand Jury, unless his culpability is not yet evident 
at the time he appears.When your client is subpoenaed, therefore, 
he is still only a witness, and it is important for you to learn the 
full extent of any involvement on his part before you advise him 
whether or not he should claim the privilege. Once you conclude 
that your client is likely to be charged with a crime, it is again 
helpful to reach an early decision as to whether you will insist 
on a trial jury of any subsequent charges or whether your client 
will throw himself on the mercy of the Court. A full disclosure 
might actually help your client in the latter case. Indeed, many a 
Grand Jury has actually refused to indict a man who has frankly 
admitted his guilt, because of other factors in the case. 

Never forget, though, that Grand Jury testimony often bridges 
the gaps in the Government’s case. An attorney therefore should 
be chary of having his client testify fully unless he is prepared to 
plead guilty to any charges that may be brought. If he is not, then 
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a ready claim cf privilege might well be the more advisable 
course. 

Ordinarily, a lawyer should not accompany his client to the 
courthouse when he has been subpoenaed to testify before a 
Grand Jury. The presence of counsel is often taken as some evi- 
dence of a guilty mind. If, however, you have concluded that 
your client should claim his privilege as to certain questions, 
then it is definitely a good idea to go along with him to the court- 
house and wait in the witness room to be available for consulta- 
tion. You should instruct your client to ask permission to leave 
the jury room and consult you whenever he feels the need. ‘This 
is not a witness’ right, but as a general practice few Grand Juries 
refuse to accede to any reasonable request to consult counsel. 
Your presence is also desirable when privilege is to be claimed 
in view of the possibility of summary contempt proceedings 
where your help might be very much in need. 

There is one useful rule of practice that applies both to Grand 
Jury testimony and statements given to government agents. As 
you know, the transcript of your client’s Grand Jury testimony is 
not available for your inspection. There is a split of authority 
about the availability of his signed statement. It is, therefore, 
advisable to have your client come to your office immediately after 
giving any statement or other testimony before a Grand Jury 
and have your stenographer take down a narrative statement of 
everything he said. Such a memorandum will be invaluable if 
your client ever becomes subject to possible impeachment on 
the witness stand on the basis of his prior statements. 

Every now and again an attorney requests permission to have 
his client testify before the Grand Jury. Usually he lives to regret 
it. Often a prospective defendant only seals his own fate by his 
Grand Jury testimony. Occasionally, however, a voluntary ap- 
pearance may head off an otherwise certain indictment. The 
procedure for a defendant to appear on his own behalf is for his 
counsel to write a letter to the foreman of the Grand Jury request- 
ing permission to appear. The Grand Jury is not required to 
hear the testimony of a prospective defendant when he makes 
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such a request, but the United States Attorney’s Office often 
urges it to do so, because of the value of the admissions or pre- 
liminary cross-examination that is thereby afforded. 

Once the Grand Jury has heard the evidence of a prima facie 
violation, it is not likely to be dissuaded from indictment by a 
defendant’s voluntary statement. Usually the only effect of such 
a statement is to assist the prosecutor. There are circumstances, 
however, where a prospective defendant’s appearance is desirable. 
Usually these involve situations with strong sympathetic appeal 
or where the defendant has some handicap, such as the inability 
to understand English, which casts grave doubt on his criminal 
intent. As a general rule, however, Grand Juries are more in- 
clined to vote no-true bills because of the cooperation given by 
a prospective defendant rather than because of any defense he 
himself may attempt to raise. 


ARREST, PLEA AND SENTENCE 


When an attorney and his client decide that the best course to 
follow is to enter a plea of guilty rather than stand trial, there 
are three separate stages of formal legal proceeding before the 
Court. The first is arrest. The second is the entry of the plea of 
guilty. The third is the sentencing. Many times the first step is 
omitted and the defendant first learns of the charges against him 
by means of a written notice telling him when to appear. The 
second two steps may be merged so that the whole proceeding can 
take place on one appearance. The more usual procedure is to 
have the matter go through three stages, however, and the fol- 
lowing suggestions are offered with that in mind. 

A defendant’s first Court appearance following arrest is gen- 
erally before the United States Commissioner. Here, in open 
court, the investigating agent swears to the complaint on which 
the defendant is to be held in custody. The balance of the pro- 
ceedings are brief and informal. ‘The Commissioner advises the 
defendant of the nature of the charge against him, of his right 
to counsel, and of his right to have a preliminary examination 
to determine whether there is probable cause for the issuance of 
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the complaint. Bail is then fixed and the defendant is held to 
answer to the formal charges brought by indictment or informa- 
tion in the District Court. 

If you are retained as counsel at this stage of the proceedings, 
your most useful service is in urging a low bail for your client 
and in lining up a bondsman to facilitate his early release. The 
preliminary examination into probable cause is usually waived 
since proceedings before the Commissioner are automatically 
superseded by indictment or information, and the only practical 
effect of asking for a hearing is to cause a couple of fruitless trips 
to the Court House only to find that the Government has re- 
quested an adjournment to give it time to present the matter to 
the Grand Jury. 

You should file a notice of appearance promptly after the arrest 
to insure that you will be notified as soon as an indictment or 
information has been filed. 

After the filing of the charges in the District Court the case 
will be called for pleading in the Criminal Calendar Part. Since 
we have assumed that it is your intention to plead your client 
guilty, the only real question is when the plea will be entered. 
In large measure that is completely under your control. By plead- 
ing not guilty and having the case placed on the trial calendar 
you can postpone the date of plea indefinitely, or at least until 
the United States Attorney’s Office presses for actual trial. It is 
not advisable to push your luck too far in these postponements, 
however, because unnecessary trial preparation by the Govern- 
ment can result in added penalty for your client, if it is called 
to the Court’s attention at the time of sentence. 

There are many valid reasons for putting off a plea of guilty 
to a later date to accommodate your client’s business or family 
situation. Another reason for delay may be your feeling that some 
judge scheduled for a later month will be more reasonable in 
sentencing your client than the one now sitting. It is regretably 
true that at the present time there are wide divergencies in the 
sentencing practices of individual judges in many Federal dis- 
tricts. So long as this unfortunate fact continues to be so, an 
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attorney would be delinquent if he knowingly allowed his client 
to be sentenced by a judge who as a matter of practice was more 
severe in dealing with a particular offense than another judge 
before whom he could feasibly be brought. 

Assuming that this is your client’s first conviction, you should 
ask for a pre-sentence investigation by the Probation Depart- 
ment when the plea of guilty is entered. This investigation usu- 
ally takes three weeks to complete. 

The pre-sentence report plays an almost controlling part in 
the sentence your client will receive. It is important, therefore, 
to cooperate with the Probation Officer as fully as possible, mak- 
ing sure that all helpful factors are called to his attention and 
all harmful factors are dealt with candidly. 

Character letters should be sent to the Probation Officer rather 
than to the Judge. All mitigating facts in the offense should be 
carefully outlined to the Probation Officer. His recommendation 
will mean a great deal in determining whether your client will 
go to jail. 

At the time of sentencing you can best serve your client by 
pleading his cause with an eye to your obligation as an officer of 
the Court. Your principal help will be in calling attention to any 
mitigating circumstances surrounding the offense, including, 
particularly, cooperation with the Government agents, the grand 
jury and the prosecutor’s office. Heart-rending orations are out 
of vogue. Instead of speaking in terms of pity, the best service 
you can perform for your client is to discuss frankly with the 
Court the useful effects that probationary treatment might have 
on his future conduct. 

If you have ever had a chance to hear the pleas of counsel at 
the time of sentence in our Court, you will already know that 
the pleas that actually hurt the client’s interests are those false- 
ringing diatribes that end up somewhat in these words: 

“In all my years of experience at the bar, your Honor, I have 
never seen a more pitiful case, nor one in which a suspended 
sentence is more appropriate.” 

Far more useful is the dignified statement that the Legal Aid 
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representatives usually give after a frank discussion of the de- 
fendant’s crime and his background: 


“The defendant asks the Court to be as lenient as it properly 
can under all the circumstances.” 


CONCLUSION 


In our country we lawyers serve our clients both as solicitors 
and barristers. ‘This is as true in criminal matters as in civil. It is 
often in our role as solicitors in criminal matters that we help 
our clients most. 

Each case turns on its own facts, of course, and it is therefore 
impossible to set any hard and fast rules. What I have attempted 
to do here is merely alert brother lawyers to the fact that dogged 
resistance at every stage of a criminal proceeding is not necessarily 
the best course for one’s client. One often can accomplish far 
more through open-handed cooperation. The important thing is 
to approach every stage of the proceeding thoughtfully and con- 
sider the consequences of one’s professional advice in the light of 
the key question: how will this affect the possibility of my client 
being convicted of a crime, or, if conviction is a foregone conclu- 
sion, how will it affect his sentence? 

With such fundamental considerations in mind when we give 
advice in criminal matters, we lawyers will consistently provide 
our clients with the kind of legal representation that is in keeping 
with their basic constitutional right to counsel and with the high- 
est traditions of the bar. 











Perpetuities and Accumulations— 
1960 Legislation 
By CHARLES LOOKER 


Six bills approved on April 12, 1960 (L. 1960, chaps. 448-452, 458) carry 
forward the important reform begun two years ago.! New York now follows 
the common law. 

In his accompanying memorandum, the governor wrote that these bills 
“were introduced on the recommendation of the Law Revision Commission 
working in co-operation with a committee [on the Surrogates’ Court] of 
the Association of the Bar of the City of New York. * * * All these changes 
are desirable in that they will produce greater certainty in this difficult area 
of the law; they will tend to uphold interests which have been struck down 
in the past for artificial or historical reasons, and, at the same time, they 
will protect the policy against undue restraints on alienation which is the 
basis of the Rule Against Perpetuities.” 2 

For almost 130 years the statutes of New York imposed two basic limita- 
tions: property could not be tied up for a period longer than two lives in 
being (plus the so-called “restricted minority”); income could be accumu- 
lated only for minors (and for certain specified charitable purposes and 
employees’ benefits). 


PERIOD OF PERMISSIBLE SUSPENSION 


Earlier attempts at reform between 1930 and 1938 and over the next 
twenty years were unsuccessful. But more recently the increasing burden of 
taxes and the discriminatory effect of the narrow limitations of New York 
property law gave impetus to the reform movement. Finally, in 1958, the 
word “two” was eliminated from the prescribed period of “two lives in 
being.” This basic reform triggered the series of provisions adopted in the 
legislative sessions of 1959 and 1960. 

The change from the two-lives rule to the multiple-lives rule was appli- 


Editor’s Note: Mr. Looker is presently Chairman of the Association’s Committee 
on the Surrogates’ Courts. He represented that Committee in the drafting of some 
of the legislation discussed in his paper. The paper was first published in the New 
York Law Journal of May 12 and May 13, 1960. Although THE RECORD has a policy 
against reprinting articles published elsewhere, an exception is made here because 
of the importance to the Bar of the legislation which Mr. Looker discusses. 

1 The author discussed the 1958 and 1959 legislation in two articles: Irving Trust 
Company Lawyers’ Letter, April, 1958; New York Law Journal, May 4, 1959. 

2 The Law Revision Commission Report, Leg. Doc. 1960, No. 65(G),contains an 
extended discussion of the background and purposes of the legislation. 
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cable only to instruments taking effect on or after September 1, 1958.3 In 
1959 the amendment was extended to instruments exercising, after Septem- 
ber 1, 1958, powers of appointment granted or powers of amendment re- 
served before that date.4 
Chapter 448 of Laws of 1960 (amending Real Property Law, sec. 42, and 
Personal Property Law, sec. 11) eliminates the “restricted minority” and 
substitutes a term of twenty-one years. The permissible period for restraints 
on alienation and for accumulations is now: 
lives in being at the creation of the estate and a term of not more 
than twenty-one years. 
This is the common-law rule. It is applicable to instruments taking effect 
on or after April 12, 1960, including instruments exercising pre-existing 
powers of appointment or amendment.5 


ACCUMULATIONS (NON-CHARITABLE) 


In 1959, amendments of section 61 of the Real Property Law and section 
16 of the Personal Property Law brought the rule against accumulations into 
conformity with the rule against restraints on alienation.® Effective Septem- 
ber 1, 1959, accumulations are no longer limited to minors. An accumulation 
for any beneficiary, minor or adult, is valid if it begins and ends within the 
statutory period of permissible suspension. 

Thus, between September 1, 1959, and April 11, 1960, the permissible 
period for accumulations was lives in being plus the “restricted minority”; 
on and after April 12, 1960, the permissible period is lives in being plus 
twenty-one years. 

Chapter 458 of the Laws of 1960 extends the new rule for accumulations 
to the exercise of powers created before September 1, 1959. It provides that 
where a power is exercised in the form of a direction for accumulation, the 
validity of the accumulation shall be “determined under the law in effect 
at the time of the execution of the power, and not the law in effect at the 
time of the creation of the power.” This act took effect April 12, 1960. Thus, 
from and after April 12, 1960, an instrument in exercise of a power of 
appointment may set up accumulations for anyone within a period of lives 
in being plus twenty-one years, even though the power may have been cre- 
ated before September 1, 1959. 

But in the case of powers exercised before April 12, 1960, it would seem 
that the validity of the exercise remains subject to the rule for accumulations 
in effect at the time of the creation of the power. 


3 L. 1958, chapters 152 and 153. “Instruments” include wills of persons dying 
thereafter and inter vivos transfers effective thereafter. The 1960 legislation uses 
the phrase “instruments taking effect” to cover both types of disposition. 

4 L. 1959, chapter 456. 

5 L. 1960, chapter 448, section 3 (amending Real Property Law secs. 178 and 179). 
L. 1960, chapter 448, section 4, covers the same subject in terms of the application 
of the act. 


6 L. 1959, chapters 453—454- 
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CHARITABLE ACCUMULATIONS 


A trust to pay out income currently for charitable purposes is not subject 
to the statutory rule against restraints on alienation. Such charitable trusts 
may be set up in perpetuity (Allen v. Stevens, 161 N. Y. 122, 1899). However, 
under section 61 of the Real Property Law and section 16 of the Personal 
Property Law, a trust providing for the accumulation of income for chari- 
table purposes was permitted only for certain specified educational purposes 
or within certain specified dollar limits. These provisions were left un- 
changed when sections 61 and 16 were amended in 1959. 

According to the Law Revision Commission Report, doubts have been 
expressed as to whether the specified charitable exceptions are additions to 
or limitations on the general provision adopted in 1959 authorizing all accu- 
mulations which begin and end within the statutory period for restraints 
on alienation. It is the author’s opinion that the first view is correct and 
that charitable accumulations now fall into two categories: (1) The specific 
educational and charitable accumulations set forth in sections 61 and 16 
are valid without regard to the statutory period; (2) any other accumulation 
for charitable purposes is valid if it will begin and end within the statutory 
period (now lives in being and twenty-one years). 

The Law Revision Commission proposed a bill validating all accumula- 
tions for charitable purposes without regard to duration, subject, however, 
to the supervision of the courts and the Attorney-General. The bill died 
in committee. 


POWERS: “‘RELATION BACK”’ 


Sections 178 and 179 of the Real Property Law cover the principle of 
“relation back.” The exercise (“or execution” in the words of the statute) 
of a power of appointment is, in effect, read back into the instrument creat- 
ing the power: the period of permissible suspension of alienation is to be 
“computed” from the time of creation of the power (sec. 178) and the inter- 
ests appointed must be such as would have been valid at the time of the 
creation of the power (sec. 179). 

However, chapter 456 of the Laws of 1959 added to these sections the 
proviso that the “permissible number of lives” would be determined under 
the law in effect at the execution of the power and by chapter 448 of the 
Laws of 1960 the phrase “such period” was substituted for “permissible num- 
ber of lives.” Thus, the validity of the exercise of pre-existing powers is 
presently governed by the law now in effect, and such powers may be exer- 
cised for a “period” measured by lives in being plus twenty-one years. 

As noted above, new section 179-c of the Real Property Law similarly 
provides that the validity of an accumulation shall be determined under the 
law in effect at the time of the execution of a power of appointment. 

Caveat: Notwithstanding that the applicable rule against restraints on 
alienation or rule against accumulations is the rule in effect at the time of 
exercise of a power of appointment, the measuring lives selected under the 
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exercise of the power must nevertheless be the lives of persons who were 
in being on the date of the original creation of the power. 

This caveat is subject to several exceptions which have been codified in the 
present legislative session. 

An “absolute power of disposition” is defined in Real Property Law, sec- 
tion 149 et seq. Typical examples are: A power granted to the life beneficiary 
to draw down the principal or to direct its distribution to anyone during 
the beneficiary’s lifetime; an unrestricted power of amendment or revocation 
reserved by the settlor. Note that a beneficiary’s testamentary general power 
of appointment is not such an absolute power of disposition.? Only where 
the holder of the power has an immediate right to acquire the property dur- 
ing his lifetime (the virtual equivalent of full ownership) is the power con- 
sidered an “absolute power of disposition.” 

Chapter 450 of the Laws of 1960 adds new section 179-a to the Real Prop- 
erty Law, effective April 12, 1960. It lays down two exceptions to the prin- 
ciple of “relation-back.” 

1. The first exception applies where a person (other than the grantor) 
exercises an “absolute power of disposition.” In such a case the period of 
suspension of alienation, applicable to the instrument exercising the power, 
is to be determined from the date of exercise—that is, the “lives” need only 
be in being at that date, and need not have been in being at the date of 
creation of the power. This section codifies a dictum in Farmers Loan & 
Trust Company v. Kip (192 N. Y. 266, 276, 1908) and is believed to be de- 
claratory of existing law. It would appear, however, to have limited practical 
application. Such broad powers are rarely granted to a beneficiary. 

2. Of greater importance is the second exception which applies where an 
absolute power is reserved by the grantor, e.g., in revocable, amendable 
trusts. These trusts are, of course, in common use. 

Where the grantor reserves such absolute powers, the period during which 
suspension of alienation is permitted “shall be computed from the date 
upon which said reserved power terminates, whether by reason of the death 
of the grantor, release or otherwise.” In other words, the period shall be 
determined not from the creation of the trust, but rather from the death of 
the grantor, unless he sooner releases his power. The statute codifies a num- 
ber of judicial precedents,’ and it should be held applicable to pre-existing 
revocable trusts. 

To understand the legislative history of this bill, it must be noted that 
the bill originally recommended by the Law Revision Commission covered 
only the first point and used the phrase “general beneficial power.” The bill 
was amended in committee at the author’s suggestion in two respects: the 
important provisions with regard to revocable trusts were added, and the 
phrase “absolute power of disposition” was substituted for ‘general bene- 
ficial power.” 


7 Genet v. Hunt, 113 N. Y. 158 (1889). 
8 See Morgan v. Keyes, 302 N. Y. 439 (1951); City Bank Farmers Trust Co. v. 
Cannon, 291 N. Y. 125 (1943); Chase National Bank v. Reed, 189 Misc. 694 (1946); 
Bankers Trust Company v. Topping, 180 Misc. 596 (1943). 
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“FACTS AND CIRCUMSTANCES” 


Chapter 451 of the Laws of 1960 adds a new section 179-b to the Real 
Property Law. It provides that, in determining the validity of the exercise 
of a power, “facts and circumstances existing at the effective date of the 
instrument in execution of the power shall be taken into account,” notwith- 
standing that the period must be computed from the time of creation of the 
power. 

This principle is recognized in most common-law jurisdictions, and pro- 
vides needed flexibility in the application of the doctrine of “relation-back.” ® 
One must, in any event, wait until the effective date of exercise of a power 
of appointment to determine what interests are appointed. 

For example: A leaves his estate in trust for his son B for life, remainder 
as B shall appoint by will; B thereafter dies, by his will appointing the 
property in trust for B’s children until they respectively attain thirty years 
of age. “Read back” into A’s will, B’s appointment would be invalid, since 
B might leave one or more children born after A’s death, and these children 
would not be “lives in being” as of A’s death. If in fact all of B’s children 
living at his death were born during A’s lifetime, the appointment would 
be held valid under section 179-b. Based on the actual facts, B’s appoint- 
ment is limited by lives in being at the time of the creation of the power. 
Further, even if one of B’s children was born after A’s death but is over 
nine years old at B’s death, the appointment is valid, since the trust for this 
child will continue for not more than twenty-one years after a life in being 
(B’s life). 

But suppose B leaves a child who is only five years old at his death. The 
trust for this child would extend for more than twenty-one years after B’s 
death, and would therefore be invalid. However, this invalidity is cured 
under further legislation next discussed. 


PERPETUITIES—RULES OF CONSTRUCTION 


Chapter 452 of the Laws of 1960 is designed to aid the courts in avoiding 
frustration of reasonable dispositive intentions. 

1. It adds new section 42-b to the Real Property Law and new section 11-a 
to the Personal Property Law, providing that where an interest would other- 
wise be invalid because its vesting or duration depends on a person “attain- 
ing or failing to attain an age in excess of twenty-one years, the age con- 
tingency shall be reduced to twenty-one years as to all persons subject to the 
same age contingency.” This appears to be a mandatory rule: “the age con- 
tingency shall be reduced.” 

Example: A leaves his estate in trust for his son B for life, and thereafter 


9 The decisions in the lower courts of New York are in conflict, and the Court of 
Appeals does not appear to have rendered a definitive ruling on the subject. See 4 
Restatement of Property, pp. 2664-5; Matter of Patterson’s Will, 182 N. Y. S. (2d) 
446 (Sup. Ct. 1957). 
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in trust for B’s children until they respectively attain the age of twenty-five; 
at A’s death B is still unmarried. Under the statute the trusts for B’s sub- 
sequently born children will terminate at age twenty-one, and thus be 
sustained. 

Similar legislation was adopted some time ago in England and more re- 
cently in Massachusetts, Connecticut, Maine and Kentucky. The New York 
statutes on accumulations have for many years contained similar provisions 
(Real Property Law sec. 61; Personal Property Law sec. 16). 

The rationale for this mandatory rule is the assumption that the testator 
would prefer to reduce the age contingency rather than precipitate invalidity 
and frustration of his purpose. It is a fair assumption. 

2. New sections 42-c and 11-b are added to the Real Property Law and 
Personal Property Law, respectively, providing several “presumptive” (not 
mandatory) rules of construction: (a) it shall be presumed that the testator 
intended that the interests be “valid”; (b) where provision for a “spouse of 
another person, without another identification, is made, it shall be presumed, 
unless a contrary intention appears, that such phrase was intended to refer 
to a person in being on the effective date of the instrument”; (c) “where the 
duration or vesting of an estate or interest is conditioned upon the probate 
of a will, the appointment of an executor or trustee, the location of an heir, 
the payment of debts, the sale of assets, the settlement of an estate, the deter- 
mination of questions relating to estate or transfer tax, or the happening of 
any like contingency,” it shall be presumed that it was intended “that such 
contingency must occur, if at all, within twenty-one years from the etfective 
date of the instrument.” 

The act provides that its provisions shall apply only to instruments taking 
effect on or after its effective date, April 12, 1960. Item 1 above is clearly so 
limited. However, item 2(a) appears to be declaratory of existing law, and 
earlier decisions have gone a considerable way to reach the objective of item 
2(b) (see, for example, Matter of Friend, 283 N. Y. 200 [1940]). Item 2(c) is 
necessarily prospective, being dependent upon the adoption of the twenty- 
one-year period, which itself became operative April 12, 1960. Query whether 
item 2(c) would be applicable in the construction of an instrument exercis- 
ing after April 12, 1960, a power of appointment created theretofore? Since 
the appointor’s intention is involved, the answer should be in the affirmative. 


LEGAL LIFE ESTATES 


Laws of 1960, chapter 449, repeals, as of April 12, 1960, sections 43-47 of 
the Real Property Law, which imposed various limitations on successive 
legal life estates, on remainders on legal estates for the life of other persons, 
and on legal life estates after a term of years. In 1959 these sections were 
amended in the light of the substitution of multiple lives for the two-lives 
rule. The present act eliminates the sections entirely as unnecessary. 

The provisions of section 46 of the Real Property Law are transferred to 
section 50, which now provides, with respect to all types of legal life estates 
and remainders, that contingent interests must vest within the prescribed 
period, i.e., within lives in being plus twenty-one years. 
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CONCLUSION 


Attempts at omnibus statutory revision had failed many times prior to 
1958. The practicalities of the legislative process indicated that step-by-step 
reform was more likely to succeed. Such has been the case. 

This has meant that various provisions have taken effect at different times 
over the past three years. The following summary may be of assistance: 


Wills of persons dying, and inter vivos transfers taking effect: 


(1) Before September 1, 1958: Two lives plus “restricted minority.” 

(2) Between September 1, 1958, and April 11, 1960: “Lives in being” plus 
“restricted minority.” 

(3) Since April 12, 1960: “Lives in being” plus twenty-one years. 


Powers: For foregoing purposes, validity of exercise of power of appoint- 
ment or amendment depends on law in effect at time of exercise. 


Accumulations for individual: Prior to September 1, 1959, only for minors: 
thereafter subject only to time limits under (2) and (3) above. 


“Lives”: must have been “in being” at creation of estate or creation of 
power of appointment, but see discussion above as to “absolute powers of 
disposition” and revocable trusts; “lives” must not be “so designed or so 
numerous as to make proof of their end unreasonably difficult.” 1° 

Despite the apparent complexity of the legislation, the basic rules for the 
future are clear. The permissible period is lives in being plus twenty-one 
years. The great body of common-law precedents and forms is available. The 
Bar of this state should now be able to effectuate the estate plans of its 
clientele clearly and directly—it will no longer be necessary to transfer assets 
to other states for administration under common-law principles, and it will 
no longer be necessary to resort to the devious devices formerly required 
under the artificial “two-lives” rule. 


10 The “evidence test”; Real Prop. Law section 42, Personal Property Law 
section 11. 
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